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l. Introduction

More than 100 miles southeast of New Orleans, the “Mars”
platform, one of the largest structures in the Gulf of Mexico,
produces approximately 140,000 barrels of oil each day.
Royal Dutch Shell (“Shell”), a publicly traded company,? is
the majority owner of the Mars platform.” Twin pipelines
connect the Mars platform to a network of pipes that carry oil
to the southern coast of the United States,* which absorbed
80-foot waves and wind gusts exceeding 200 miles per hour
for up to 4 hours on August 28, 2005.° The platform was
cut off from the twin pipelines that day, during Hurricane
Katrina, when the pipelines were crushed after “a drilling
rig broke free from its moorings . . . dragging along a 12-ton
anchor that plowed the sea floor.”

Repairing the Mars platform involved a workforce of 500
people and represented more than one million man-hours at
an estimated cost of between $250 million and $300 mil-
lion.” These figures pale in comparison to the revenue lost
when the Mars platform was out of service for approximately
nine months until May 22, 2006.® Similarly, as a result of
the property damage and lost production due to Hurricane
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Katrina and Rita, Chevron, a public company that is traded
on the New York Stock Exchange,’ reported losses of $1.4
billion."” These losses translated to a reduction in profit of
twenty-seven cents per share from estimates in the third
quarter of 2005," and a decline of thirty-one cents per share
in the following quarter.”” Although it is well documented
that the intensity of hurricanes increases with warming
global temperatures,” investors in neither Shell nor Chev-
ron were made aware prior to Hurricanes Katrina and Rita
that their companies’ assets located off the Gulf Coast were
exposed to risks posed by climate change.

Throughout the remainder of the decade, the status quo
remained virtually the same as few companies disclosed such
climate risks to investors." When research on this Perspective
Piece commenced in early fall of 2009, the initial purpose
was to analyze a specific proposal from the U.S. Securities
and Exchange Commission (“SEC”) requiring the disclosure
of climate risks by publicly traded companies. At the time,
Elisse Walter, one of five commissioners at the SEC, asserted
that, “it is time for us to consider issuing interpretive guid-
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ance regarding disclosure in this area.”” Several months later,
on January 27, 2010, the SEC voted 3-to-2 to issue an Inter-
pretive Release on disclosure requirements related to climate
change. The decision, which “revealed some sharp divisions
among the commissioners on whether the SEC’s action was
appropriate or necessary . . . took climate change, which was
a much-debated topic on the sidelines of required disclosure,
into the mainstream of disclosure issues.”™

Since then, a number of policy announcements made by
various agencies within the Obama Administration, partic-
ularly the U.S. Environmental Protection Agency (“EPA”),
underscore how swiftly U.S. climate policy is changing and,
with it, the obligations of companies doing business in the
United States. Therefore, the focus of this piece has changed
to analyze the implications of climate change as businesses
shift their corporate strategies in an attempt to keep pace
in an increasingly carbon-constrained global economy. This
Perspective Piece discusses how climate change is increas-
ingly being treated not only as an environmental issue, but
also as a business issue. Specifically, the following discussion
shows how climate change can potentially affect the continu-
ity of business operations, access to capital and insurance,
and considerations in mergers, acquisitions, and divestitures.

Il. Climate Change as a Business Issue

Climate change is defined as “a change in the state of the
climate that . . . persists for an extended period, typically
decades or longer. It refers to any change in the climate over
time, whether due to natural variability or as a result of
human activity.”"” Despite objections that climate change is
not real, or that the science provides only a theory that can-
not actually be proven,'® the Intergovernmental Panel on Cli-
mate Change (“IPCC”)” concluded that climate change “is
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unequivocal, as is now evident from observations of increases
in global average air and ocean temperatures, widespread
melting of snow and ice, and rising global average sea level.”*°
As it is “very likely” that this warming is caused by human
activity,”! sound business judgment now requires a bifurcated
response to climate change—companies must consider not
only how climate change impacts their business; they must
also take into account how their own business practices con-
tribute to climate change.*

A.  Continuity of Business Operations

When business operations are interrupted temporarily or
disrupted permanently, losses will inevitably result. As illus-
trated by the destruction of Shell’s Mars oil platform during
Hurricane Katrina, climate change increases the risk of phys-
ical damage to corporate assets from severe weather events
and rising sea levels.”® Further, climate change has already
led to modifications to property, plants, and equipment, and
the relocation of facilities.** Major U.S. cities—Miami, New
York City, and New Orleans—Ilead the list of the top ten
cities in the world that are exposed to climate risks.” Tampa
and Virginia Beach are on that list as well.?® This underscores
the importance for businesses located in the United States to
manage their climate risks.

In addition to the risk of property damage to corporate
assets, climate change can impact business operations in
other ways. For example, a company’s approach to address-
ing climate change can directly impact its ability to attract
talent.?” This trend has increased significantly over the past
decade.” While only forty-eight percent of Americans con-
sidered a company’s commitment to social issues when decid-
ing where to work in 2001, that figure recently increased to
seventy-seven percent.”
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The preferences of American consumers are also shift-
ing.’* In 2009, thirty-five percent of Americans reported that
they had a higher interest in the environment than they did
just one year earlier.”’ Meanwhile, seventy percent indicated
that they pay attention to what companies are doing with
regard to the environment.*”” In response to this change in
consumer environmental awareness, companies such as Wal-
Mart Stores, Inc. (“Walmart”) are enhancing their busi-
ness practices.”” In July 2009, Walmart announced plans to
develop the Sustainable Product Index—a single source of
data for evaluating the sustainability of products.** One of
the motivations for establishing this index was that custom-
ers increasingly “want information about the entire lifecycle
of a product so they can feel good about buying it. They want
to know that the materials in the product are safe, that it was
made well, and that it was produced in a responsible way.”
With over 100,000 global suppliers, Walmart’s effort to cre-
ate a Sustainable Product Index has the potential to impact
many businesses and to create a “more transparent supply
chain.”%

B.  Access to Capital

Exposure to climate risks may also jeopardize a company’s
access to capital. In fact, “institutional investors, rating agen-
cies, and lenders are increasingly interested in the financial
consequences’ of these risks.”” For example, the Free Enter-
prise Action Fund, a publicly traded mutual fund, petitioned
the SEC in October 2007 to require public companies “to
disclose to shareholders the business risks of laws and reg-
ulations intended to address global warming concerns.”’®
Perhaps this is why companies are increasingly participat-
ing with organizations such as the Carbon Disclosure Proj-
ect and Ceres, which aim to raise awareness of climate risks
within the financial industry.

C.  Access to Insurance

Climate risks increasingly affect the affordability and avail-
ability of insurance.” As insurers develop new climate-related
insurance products and introduce climate change exclusions
into their policies, customers are encouraged to evaluate cli-
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mate risks.** This trend has increased recently because cata-
strophic weather-related insurance losses in the United States
have grown significantly faster than premiums, population,
or economic growth.”! For example, Hurricanes Katrina and
Rita caused $39 billion in damage to insured buildings in
Louisiana and Mississippi alone, which exceeded the $34
billion in premium payments that insurance companies had
collected over the previous twenty-three years in those two
states.*

In response to climate change, insurance companies such
as the Zurich Financial Services Group take the view that,
“as is always the case in managing risk, we do not have to
wait for absolute certainty before we act. While global
warming may not necessarily be at fault, the recent increase
in losses has led to higher premiums and deductibles, lower
limits, and broader coverage restrictions.* Predictions of
continued severe hurricanes have caused property insurers
to raise premiums in coastal areas and to pull back from
some markets.” After Hurricanes Katrina and Rita, Allstate
Corporation “canceled 30,000 policies in coastal counties of
New York and 120,000 in Florida.™® The company is also
“limiting new business in several coastal areas.”™ In a second
example, “Nationwide Mutual Insurance Co[mpany] . . .
stopped writing new homeowner policies in eastern parts of
Long Island, N.Y,, . . . put tight controls on new policies in
coastal areas, . . . [and] canceled 35,000 policies in Florida.™®

In addition to concerns over losses from property dam-
age, insurers are predicting that “greenhouse gas [“GHG”]
emissions will become financial liabilities on many compa-
nies’ balance sheets.™ Specifically, the insurance industry
is apprehensive that companies facing potential GHG limits
imposed by the government will file claims against years-
old insurance policies to pay for compliance costs.”® In such
claims, the companies might argue that their liability stems
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from GHG emissions that “occurred during the coverage
term, before policies excluded pollution coverage.”' As these
climate compliance costs are projected to be in the “hun-
dreds of billions, or even trillions of dollars, policyholders
are going to seek third parties such as insurers” to pay those
“enormous” costs.”

Companies may also be subject to civil liability for emit-
ting GHGs and thus contributing to climate change. On
September 21, 2009, the Court of Appeals for the Second
Circuit held, in Connecticut v. American Electric Power Co.
(“AEP”),” that emitters of GHGs may be liable at federal
common law for contributing to climate change.’* Specifi-
cally, the plaintiffs in this case relied on the common law
public nuisance doctrine, which provides a cause of action
for “an unreasonable interference with a right common to the
general public.”” The United States Supreme Court granted
a petition for review on December 6, 2010.>° Also, on Octo-
ber 16, 2009, the Court of Appeals for the Fifth Circuit held,
in Comer v. Murphy Oil USA,” that plaintiffs whose proper-
ties were damaged by Hurricane Katrina had standing to sue
for compensatory and punitive damages on the theory that
the defendants’ GHG emissions exacerbated the strength of
the storm.® The Comer plaintiffs were subsequently denied
relief on procedural grounds. The Fifth Circuit granted the
defendants’ motion to reconsider the decision en banc in
February 2010, but then lost a quorum because of the recu-
sal of an additional judge. The appeal was dismissed in May
2010.” The plaintiffs sought an order from the United States
Supreme Court requiring the Fifth Circuit to address the
merits of the case, but that request was denied.®

These cases are significant for two reasons. First, a fed-
eral court ruling has not previously potentially exposed com-
panies to the risk of litigation for contributing to climate
change. Second, in Massachusetts v. EPA,*" the United States
Supreme Court concluded that states could have standing
in litigation concerning climate change because of their sov-
ereign interests, but left open the issue of whether private
parties can have standing in such cases.®> As AEP and Comer
represent the first rulings by Courts of Appeals that private
parties have standing to sue in climate change cases, the deci-
sions might prompt additional common law suits by public
and private parties against a variety of GHG emitters.
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If the United States Supreme Court decides in favor of the
claimants, plaintiffs in future lawsuits might have the right
to conduct a discovery review of the defendant’s documents.
If evidence is found that reveals an effort to suppress the link
between the defendant’s GHG emissions and climate change,
the damages awarded in such suits would likely be compa-
rable to the multi-billion dollar settlements with tobacco
and asbestos companies in previous decades.®® In fact, Swiss
Re, a major insurance company, issued a report in 2009 that
predicted that “climate change-related liability will develop
more quickly than asbestos-related claims . . . .”* However,
Congress has the authority to pass a law barring such suits.

D.  Considerations in Mergers, Acquisitions, and
Divestitures

Climate change also impacts considerations for new capital
expenditures because “climate change risk . . . introducels]
another layer of complexity to mergers, acquisitions and
divestitures and may in certain situations be an impetus for
them.” A 2006 report by Ceres predicted, “[s]hareholders
and financial analysts will increasingly assign value to com-
panies that prepare for and capitalize on business opportu-
nities posed by climate change . . . . While some capital
expenditures may become more attractive as a result of cli-
mate change, i.e., vacation properties in parts of the country
where cold weather was traditionally experienced for lon-
ger periods, others will become less desirable. For example,
when the private equity firm Kohlberg Kravis Roberts & Co.
(“KKR?”) led a group of investors in purchasing TXU Corp.,
a large Texas utility, it incorporated environmental consider-
ations into its decision to suspend the air permit applications
for eight of TXU’s planned coal-fueled generation plants.®’
KKR also developed a plan to decrease emissions in the
remaining three plants.®® These environmental concerns are
now among the considerations made in investment decisions,
along with traditional matters such as labor and corporate
governance.”

Ill. Conclusion

Because climate change and business decisions are inextrica-
bly linked, companies must concern themselves with devel-
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oping robust environmental management programs. These
can be powerful tools for evaluating climate risks and iden-
tifying the “low-hanging fruit” within the company, such as
more efficient lighting systems and heating and ventilation
equipment, which tend to offer opportunities for companies
to quickly reduce costs and energy consumption.

As the business community responds to emerging trends
such as climate change, the economic engine will continue
to serve as the most effective way to influence consumer hab-
its and practices. Considering the unique and wide-reach-
ing influence of corporations within society, environmental
management programs aimed at reducing GHG emissions
have the potential to create a ripple effect throughout the
communities, regions, and countries where these corpora-
tions are located, and among their suppliers, customers, and
employees.
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